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RELEASED IN FULL 

5. Numerous press articles have discussed memoranda that authc 
the transfer or rendition of terrorist suspects and other detainees 
third nations or other secret locations for interrogation. (A) On 
December 27, 2004, the Washington Post reported that the CIA L_ . 
authority to carry out renditions under a presidential directive. Did 
President Bush sign or renew a presidential directive or other document 
authorizing rendition? If so, please provide this document to the 
Committee. If not, under what authority is the CIA and/or other 
government entities transferring, or rendering, individuals. 

Response: It is my understanding that the United States does not render 
individuals to countries where we believe it is more likely than not they will 
be tortured. A presidential directive to the CIA of the sort you describe 
would, if it exists, be subject to the oversight of the Intelligence Committees. 

(B) On January 6, 2005, the Washington Post described an OLC memo 
dated March 13, 2002, titled "The President's Power as Commander-in- 
Chief to Transfer Captive Terrorists to the Control and Custody of 
Foreign Nations." The article states that you were involved in the 
development of the policy reflected in the memo. Will you provide us 
with a copy of that OLC memo? What did OLC conclude, and do you 
agree with its conclusion^)? 

Response: As a general matter, it is not the role of Counsel to the President 
to develop policy. The role of Counsel is to determine which legal issues 
should be examined by the Justice Department. OLC, as a general matter, 
provides the definitive legal views of the Executive Branch. The Executive 
Branch has a substantial need for confidentiality with respect to non-public 
OLC opinions, in order to protect the deliberative processes of the Executive 
Branch and the attorney-client relationship between Administration officials 
and OLC. The longstanding practice is that non-public OLC opinions are not 
disclosed outside fee Executive Branch. Based on this policy, I respectfully 
must decline either to provide a copy of the opinion or to reveal its 
conclusions. 

6. As you noted in your testimony, several DOD investigations into U.S. 
detention policies are now complete. However, the narrow mandates 
and limited scope of these investigations prevented them from 
addressing critical issues. Key inquiries into issues like contractor 
abuses and "ghost detainees" were left unexplored. The on-going 
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investigations are similarly constrained. In a letter to President Bush 
dated September 7, 2004, eight retired generals and admirals called for 
a comprehensive, independent commission to investigate ILS. detention 
and interrogation practices at Abu Ghraib and other U.S.-operated 
detention facilities. Do you support the creation of such a commission? 
If not, why not? 

Response: There have been a number of completed investigations into issues 
relating to detainee operations and interrogations. I understand that a number 
of investigations are still ongoing, and those should be allowed to proceed. 
Additionally, there have been numerous trials, courts martial, and. 
administrative proceedings examining individual conduct relating to 
detainee operations and interrogations. These too should be allowed to 
proceed. Congress has held numerous hearings and received numerous 
briefings. Finally, I have read in press accounts that there are several 
ongoing criminal investigations and those should be allowed to proceed. 
Relatedly, wherever there is reason to believe that crimes may have been 
committed that are within the authority of the Department of Justice, you can 
be assured that if I am confirmed, the Department under my leadership 
would investigate and, where appropriate, prosecute such crimes. Because 
there is so much ongoing review, I do not currently have reason to believe 
that the proposed commission is advisable, but I reserve judgment on that 
question. 

7. Newsweek reported on January 8, 2005, that the Defense Department 
was considering a plan to recruit, train and deploy "death squads" as 
part of a decapitation operation targeting Iraqi insurgents. Under the 
proposed plan, insurgents could be assassinated or targeted in so-called 
"snatch" operations, in which the individuals are sent to secret facilities 
for interrogation. (A) Were you consulted about this plan? (B) Did the 
President make a determination of any kind authorizing assassinations 
in Iraq? (C) Was there an amendment or modification to Executive 
Order 12333 to implement this program or any other program 
authorizing assassinations? 

Response: I do not recall being consulted about any such plan, nor am I 
aware 

of any Presidential determination of the sort described or modification of the 
Executive Order. 
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Geneva Conventions 

8. You implied at the hearing that had the United States applied the 
Geneva Conventions to the conflict in Afghanistan, as Secretary Powell 
recommended, all persons detained there, including members of at 
Qaeda, wo uld have been entitled to all the benefits of POW status. (A) 
Do you acknowledge that had the United States applied Geneva broadly 
to the conflict, it could still have denied suspected terrorists the 
privileges of POW treatment, even while retaining its legal obligation to 
treat them humanely? 

Response: Afghanistan as a nation state and signatory is a party to the 
Geneva Conventions, and the President determined that the Geneva 
Conventions apply to the United States' armed conflict with the Taliban. 
The President determined that members of the Taliban were not entitled to 
the privileges of POW status, in part because they did not fight in 
accordance with the laws of war. By contrast, al Qaeda plainly is not a party 
to those Conventions, and thus the United States has no legal obligation 
under the Geneva Conventions to al Qaeda or its terrorist fighters. Al Qaeda 
operatives would not qualify for POW status even if the Geneva 
Conventions applied, however, because among other things they (like their 
Taliban allies) do not wear an insignia stmguishing them from the civilian 
population or conduct their operations in accordance with the laws of war. 

(B) What advantage did we gain as a nation in not going through the 
process set forth by Article 5 of the Geneva Convention relative to the 
Treatment of Prisoners of War ("GPW") and U.S. military regulations 
for affording or denying POW status to individual detainees? 

Response: The Geneva Conventions are treaties; they are contracts between 
nation-states. And as a general proposition, words and terms in contracts and 
agreements mean something. The provisions of a treaty are carefully crafted 
by the Executive Branch. Treaties are signed by a President with a clear 
understanding of its terms and ratified by the Senate, subject to certain 
restrictions, understandings, and declarations. For these reasons I believe 
that in declaring our legal obligations under a treat, one has to follow the 
words of the treaty, irrespective of possible conflicting views of an 
Executive Branch official, an international organization, or another country. 
The process set forth in article 5 applies only "[sjhould any doubt arise" as 
to whether captured belligerents satisfy the requirements set forth in article 4 
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for POW status. The President determined that there was no doubt as to the 
status of belligerents captured in Afghanistan because al Qaeda plainly was 
not a party to the Conventions and since the Taliban militia plainly did not 
satisfy the requirements for POW status because, among other things, they 
did not distinguish themselves from the civilian population or comply with 
the laws of war. It is widely recognized that if a group does not satisfy the 
requirements of article 4, its members are not qualified for POW status, and 
the United States has made group-based decisions as to POW status in other 
conflicts, including World War II and Vietnam. Accordingly, article 5 
hearings to determine whether individual Taliban or al Qaeda belligerents 
were eligible for POW status would have been futile. Combatant Status 
Review Tribunals, the procedures of which are in many ways patterned after 
article 5 tribunals, are currently conducting individual reviews of the 
separate question of whether the al Qaeda and Taliban detainees at GTMO 
are enemy combatants subject to detention under the laws of war. 

9. What were the practical consequences of the President's different 
determinations regarding the applicability of GPW to captured 
members of al Qaeda and the Taliban? Must al Qaeda and Taliban 
detainees be treated any differently as a result of the decision to apply 
GPW to the latter and not the former? Have tbey been treated any 
differently in fact? 

Response: Neither al Qaeda nor Taliban detainees are entitled to POW 
status. Both types of detainees are protected by the President's February 7, 
2002, directive, by the United States' clear policy against torture, and by 
various other treaty and statutory provisions. See answers to Question 1 and 
2, above. 

10. In your draft memo to the President dated January 25, 2002, you 
identified a number of "positive" ramifications of a presidential 
determination that GPW does not apply to the Taliban, including 
"[substantially reduces the threat of domestic criminal prosecution 
under the War Crimes Act (18 U.S.C. 2441)." Elaborating on this 
ramification, you wrote, «[I]t is difficult to predict the needs and 
circumstances that could arise in the course of the war on terrorism." 
What did you mean by that? Please give examples of "needs and 
circumstances" that could, in your view, justify violations of the War 
Crimes Act by U.S. personnel. 
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Response: The document to which you refer is a draft that was leaked and 
never sent to the President in that form. I cannot envision needs or 
circumstances that would justify violations of the War Crimes Act by U.S. 
personnel. 

11. Defense Secretary Rumsfeld and former CIA Director Tenet have 
admitted to hiding individuals from the Red Cross in Iraq. (A) Would 
you agree that this practice violates GPW? 

Response: It is my understanding that our legal obligations with respect to 
the ICRC are derived from the Geneva Conventions. As to specific 
individuals, my understanding is that there are investigations ongoing into 
these matters which presumably will determine whether there were any 
violations of the Geneva Conventions or any other law or treaty. 

(B) Do you believe that those who willfully violate GPW should be 
punished for doing so? 

Response: Yes. Pursuant to article 1 of GPW, the United States has 
undertaken "to respect and to ensure respect for the present Convention in 
all circumstances." Pursuant to article 129, the United States has undertaken 
to bring persons who commit grave breaches of GPW "before its own 
courts" for prosecution, and to "take measures necessary for the 
suppression" of other violations of the Convention. 

(C) When did you first learn that U.S. forces were hiding prisoners from 
the Red Cross? What did you do about it? 

Response: I do not recall when I became aware of issues surrounding ICRC 
access to certain detainees, but I would have gained such awareness as an 
attendee at meetings of senior administration officials. I recall understanding 
that the Department of Defense was investigating the issue. 

12. You testified that you relied upon OLC in advising the President 
because it had "the expertise, the institutional history, [and) the 
institutional knowledge about what the law is." In January 2002, who 
did you think had greater expertise and experience in interpreting the 
Geneva Conventions: John Ashcroft and the lawyers at OLC, or Colin 
Powell and the lawyers at the State Department? Who did you rely 
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